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Entered at postoftice 


at 


second-class Inall matter, 


tochester, N. Y., as 


John Rutledge. 


A temporary occupancy of the position of 
Chief Justice of the United States Supreme 
Court,during which he wrote but two opinions, 
is all that gives John Rutledge his place as the 
second of the chief justices of that court. He 
was appointed by a commission dated July 1, 
1795, during the recess of Congress. He wrote 
the opinion of the majority of the court in the 
case of United States v. Peters, 3 Dall. 121, in 
which a prohibition was issued against Judge 
Peters of the district court to forbid proceed- 
ings against a vessel of a foreign belligerent 
power and its commander at suit of a citizen 
of the United States whose neutral vessel had 
been captured and carried for adjudication 
into the port of the foreign belligerent. The 
opinion upheld the rights of belligerent pow- 
ers to capture prizes and to have the capture 
adjudicated in their own tribunals without 


being answerable before the tribunals of 
neutral powers. In the case of Talbot «. 


Janson, 3 Dall. 133, he wrote a very brief 
opinion concurring with other justices who 
wrote much more at length in affirming a de- 
cree of restitution and damages for an unlaw- 
ful capture of a vessel of a friendly nation by 
an armed vessel illegally fitted out in the 
ports of the United States and owned by an! 


American citizen. The reports of the court 
do not show that he participated in the deci- 
sion of any other cases. His appointment 
failed of confirmation by the Senate, some 
authorities say because his mind had begun to 
show symptoms of disease, and others say 
because of his political views. 

Chief Justice Rutledge had stood first on 
the list of those named by President Wash- 


| ington as associate justices of the Supreme 
| Court on the organization of the court, and 


that appointment was promptly confirmed. 
It does not appear that he actually served as 
associate justice, and it has been said that he 
accepted the pcsition, but was unable to be 
present during the first term of the court. 
The fact is, at any rate, that by a letter dated 
Washington, March 5, 1791, he expressly 
resigned his commission as associate justice 
on the ground that his state had thought 
proper to create the office of chief justice and 
offer it to him under such peculiar circum- 
stances that he could not, with propriety, 
refuse to accept. This seems to prove that he 
had actually held the office of associate justice 
for somewhat more than a year, though he had 
not been present at court. He had judicial 
experience fora time in the court of chancery, 
as well as in the supreme court, of South 
Carolina. But the services that he performed 
as judge were not sufficient to give him a 
conspicuous place in the ranks of judges. 
The career of John Rutledge off the bench 
was an eminent one in many and various 
public positions. At the bar, in legislative 
in executive positions, and in 
military office, he was successively conspicu- 
ous, and always a leader of the people. 
Rutledge was born in 1739 at Charleston, 8. 
C., where he died July 23, 1800. His father, 
bearing the same name, was a physician who 
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came from the north of Ireland. The son| The rank of Rutledge as an orator is not 
studied law in England, and began his practice jeasy to determine, because his reputation 
at Charleston in 1761, where his ability as an|rests so much upon tradition. Patrick 
advocate quickly brought success. | Henry’s estimate of him has been quoted 

The services of Rutledge as a patriot leader | above, and others called him the Patrick 
before the Revolution were important. In| Henry of South Carolina. As an advocate 
the provincial assembly, he opposed the stamp | he is said to have been effective by wit as well 


| 
| 
| 
| 
| 


act and the interference of the royal governor | as by argument, and also by his quickness of 
in matters of election. His words are said to{reply. With graces of voice and manner he 
have ‘‘ kindled a spark which has never been had also the masterful personality that made 
extinguished.” He was attorney general pro| him a natural leader of men. 

tem. of the state from September, 1764, to| oe 

June, 1765. In the Congress at New York, | Legal Status of One Who Assaults the 
and in the state convention of 1774 he favored | President. 

union of the colonies to resist British oppres —* 

sion. He was pronounced by Patrick Henry | The 
to be *‘ by far the greatest orator” in the first 
Continental Congress. He was also in the 


treacherous and murderous assault 
upon President McKinley at Buffalo while 
: ~~ | the result was in doubt called forth various 
Congress of 1775, and chairman of a commit- theories with respect to the nature and de 
|gree of the crime and the jurisdiction to 
| punish it. It was obvious, of course, that, 
| if the President recovered, the crime under 
|the law of the state of New York would 
constitute nothing of higher degree than an 
assault with intent to kill, the penalty for 
|} which is imprisonment not exceeding ten 
years. This would seem almost as inadequate 
as if there were no penalty at all. It is not 
strange, therefore, that men were anxiously 


tee to frame a state constitution in 1776. In 
that year he was elected president of the state 
and commander in chief of the military forces, 

In the war of the Revolution his authority 
as commander in chief was vigorously exer- 
cised. When Gen. Charles Lee proposed the 
evacuation of Ft. Moultrie on the arrival of 
the British fleet, President Rutledge sent more 
powder, with a letter to Col. Moultrie stating 
that he must not retreat without an order from 


j addine- “ ) so Y ent , . : " 
him, adding I would sooner cut off my seeking for some way of bringing the case 


right hand than write one.” The victory} into the Federal courts and under some pro- 
that resulted was due to Rutledge. He re-| vision by which the punishment might be more 
signed his office in 1778 because of changes in nearly adequ ste to the crime. 

ARE 7 An analogy with the Neagle Case, 135 U.S. 
the following year by an almost unanimous 1, 84 L. ed. 55, may be supposed to exist. In 
vote of the legislature. While his state was | jy 94 case, as in this, a crime was committed 
overrun by the British he retired into North 
Carolina with the army of Gen. Greene, and 
it was by heroic effort that he was able to 
keep the American army together. But after | 
the battle of Eutaw Springs, at which he was 
present, the British power in the state was 
broken. He summoned the assembly at 


the Constitution, but was chosen governor in 


against the person of an officer of the United 
States, Mr. Justice Field. The Federal court 
interfered to take the case from the state 
court. But this was not on the ground that 
a Federal officer had been attacked, but on 
| the ground that the person under arrest was 
himself a Federal officer and was being tried 
in a state court for an act done in the per- 
formance of his duty under Federal authority. 


Jacksonborough in January, in 1782. He 
was in the Continental Congress in 1782 and 
1783, and in the latter year declined ¢ ~ | op ace er 
er sisting SO 264 dec . d an ap The principle of that case has no application 
pointment as minister plenipotentiary to Hol- 
; } to the present. 


land. He was in the constitutional conven- i : se aan 
” : al en! There are provisions against conspiracies, in 


'the Federal statutes, covering a considerable 
variety of cases. One is against injuring any 
ally in matters affecting the judiciary. Some! oicer of the United States on account of or 
of his ideas were not accepted. He wished | while engaged in the lawful discharge of the 
the Federal government to assume all the | duties of his office. If it could be shown that 
state debts, and that the President should be | an attack on the President was in pursuance 


tion of 1787 that framed the Federal govern- 
ment, and exercised much influence, especi- 


elected by Congress. Ile also threatened that of a conspiracy to kill him because of his 
the South would secede if the slave trade | discharge of the duties of his office it would 
were prohibited. | be clearly within the statute. The penalty for 
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such crime is by fine not exceeding $5,000 | 
or by imprisonment, with or without hard 
labor, for not more than six years, or by both. 

The contention has also been made that, as 
the President is the commander in chief of the 
army, the military authorities may intervene. 
The analogy between the present assault and 
that of the assassination of President Lincoln 
is very close, and, excepting the fact that 
Lincoln was killed in the time of war, the | 
conviction of Mrs. Surratt by a military tri- 
bunal would form a precedent to be followed. | 
But in the famous case of Je Milligan, 4 
Wall. 2, 18 L. ed, 281, it was clearly decided 
that martial rule cannot exist where the courts 
are open and in the proper and unobstructed 
exercise of their authority. The jurisdiction 
of a military commission, even in time of war, | 
to try and sentence a citizen of a loyal state 
who is not in the naval or military service, | 
was denied, and he was declared entitled to | 
trial by jury. It inevitably results that the 
conviction of Mrs. Surratt was without juris- | 
diction, and that the military authorities can 
have nothing to do with the present case. 

The most serious proposition is that the 
crime against the President constitutes trea- 
son. The Constitution of the United States 
limits treason to those who levy war against 
the United States or adhere to their enemies, 
giving them aid and comfort. 


If the assault | 
was made io satisfy some grudge or other 
private purpose, it would clearly be outside | 
of such a definition of treason. But, if it 
were made for the purpose of aiding the 
Philippine insurgents, it would come within 
the language of Chief Justice Marshall in the 
case of Ex parte Bollman, 4 Cranch, 75, 2 L. 
ed. 554, where he says that, ‘‘if a body of 
men be actually assembled for the purpose of 
effecting by force a treasonable purpose, all 
those who perform any part, however minute 
or however remote from the scene of action, 
and who are actually Jeagued in the general | 
conspiracy, are to be considered as traitors.” 
It is clear from the Bollman Case and others 
that ‘‘ war” and ‘‘enemies” within the mean- 
ing of this constitutional provision are not to 
be restricted to the case of such a war and 


such enemies as justify other nations in giving 
recognition to the enemies as a belligerent 
power. If it were proved—though there 
Seems to be no reason to suppose this to be 





the fact—that the crime was committed in 
aid of the Filipinos, there would seem to be a 
case of treason under the authority of Ex parte 
Bollman. But if, as seems to be the case, the 


Be. man 


crime was committed in the cause of anarchy, 
anew question of serious importance arises. 
If it be the act of the prisoner alone, without 
any confederation with others, it would be 
going very far to call it a levying of war 
against the United States or an adherence to 
their enemies. But, if it were done in pursu- 
ance of a conspiracy with other anarchists and 


| of their deliberate purpose to overthrow the 


government, then it is not an unreasonable, 
though it is a new, construction of the con- 
stitutional provisions on this subject, to hold 
that it does constitute levying war. It is 
true, as Chief Justice Marshall said in the 
Bollman Case, that it is ‘‘ more safe, as well 
as more consonant with the principles of our 
Constitution, that the crime of treason should 


}not be extended by construction to doubtful 


cases.” It is also doubtless true that the 
makers of the Constitution had in mind, when 
they used the terms ‘‘ war” and ‘* enemies,” 
such war and enemies as exist when march- 
ing armies confront each other. They did 
not have in mind a secret and diabolical or- 
ganization of men who should endeavor to 
carry out their purpose of overthrowing a 


| government by assassination instead of by 


open war. The purpose to be attained in both 
cases is the same. The means employed by 


| anarchists were doubtless not within the con- 


templation of the makers of the Constitution, 
and would not have been deemed by them to 
be among the possibilities. But the very fact 
that the means employed are more horrible 
and diabolical than men have ever before con- 
ceived possible ought not to exempt the crime 
from the provisions intended to prevent it. 
In a very real, even if unusual, sense of the 
word ‘‘ war,” a war exists against the govern- 
ment when a body of men band themselves 
together to overthrow it by violence, even if 
they act, not openly and in marshalled ranks, 
but by the exercise of deadly violence in obedi- 
ence to orders and in pursuance of a system- 
atic, though secret, plan of campaign. If 
this can be proved, it will not be unreason- 
able to hold the prisoner guilty of treason. 

A crime against the Federal government 
and one against a state government, though 
committed by the same act, are both punish- 
able, asshown by People v. Welch (N. Y.) 24 
L. R. A. 117, so that the trial and conviction 
for assault with intent to kill in the state court 
would be no bar to a trial for treason or other 
offense against the Federal government. It is 
very clear, however, that Congress ought to 
make a definite provision for the punishment 
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of any assaults of this kind upon a President, 
and it would not be amiss for every state to 
provide against attacks upon President or 
governor. 





> 


A Stimulant to Assassins, 


A photograph of the criminal who assassin- 
ated the President is said by the press de- 
spatches to have been taken and scattered 
broadcast. What purports to be his photo- 
graph has certainly appeared in the sensa- 
tional journals. For officials to permit this, if 
possible to prevent it, is incredible folly. It 
is a well-known fact that acriminal of this 
type often glories in the notoriety which he 
obtains. One of his most potent motives is 
the desire to be notorious. To have his name 
telegraphed over the whole world, to be men- 
tioned in every news periodical, to be dis- 
cussed in thousands of editorials, appeals to 
his morbid vanity with great power. But to 
have his portrait before the eyes of millions 
of people, in connection with the sensational 
story of his crime, is to him the very acme of 
glory. Offictals with any sense of responsi- 
bility, aud with any regard for the public inter- 
ests, ought to do all in their power to prevent 
this gratification of his vanity, which may 
also stimulate other morbid minds to imitate 
his crime. The sensational journalist may 
care something for the public welfare, but 
not enough to hinder him a moment from do- 
ing it grievous and fearful injury if by so 
doing he can pander the more to the vicious 





fearful meaning when applied to anarchists, 
A chorus of proposals to exterminate them 
comes from all over the United States. Some 
editorials on the subject are thoughtful and 
discriminating ; others are full of earnestness 
and of a demand for restrictive laws, but 
without any apparent conception of the prin- 
ciples involved. First of all, it must be 
clearly perceived that the acceptance and 
teaching of the doctrine that anarchy is an 
ideal condition of human life may be totally 
distinct from the approval and instigation of 
violent and incendiary methods to overthrow 
existing governments. Liberty to think and to 
speak freely under the guaranties of our con- 
stitutions are sacred rights which must not be 
abridged. But instigation to crime is not 
included within such liberty, Every en- 
lightened American ought to stand firm 
against every suggestion to abandon our con- 
stitutional principles of freedom. Some of 
the wild and passionate utterances, natural 
enough, indeed, when men are under strong 
feelings of indignation and horror at an at- 
tempted assassination of the President, sound 
like words from a darker age. The laments 
expressed by some prominent men on account 
of the constitutional barriers to an effective 
campaign against anarchy are not creditable 
to their statesmanship. The safety of civil- 
ization needs no measures that are not in har- 
mony with our constitutional guaranties. 
The most rigid measures against instigating or 
in any way counseling or encouraging assassi- 
nation or other crime committed in the cause 





tastes of his degenerate readers, and bring 
more revenue to himself. He is likely to try 
every means, however disreputable, to get a 
portrait of such a criminal, but it would be to 
the lasting honor of the officials in charge, 
and show a proper regard for the public in- 
terest, if they would allow none to obtain his 
portrait except those to whom the law may 
require it to be given. The press is full of 
suggestions about the way to prevent such 
crime. Yet the more degraded portion of the 
press offers a lurid notoriety which is the su- 
preme desire of a certain class of criminals, 
as a premium for the commission of any 
heinous crime. Reputable journals ought 
to do much more than they do to create a just 
public sentiment on thissubject. Yet some of 
them discreditably defend the sensationalism. 
oa 


Laws against Anarchy. 








**Enemies of the human race,” the name 
long given to pirates, has a more intense and 
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of anarchy, whether such instigation or advo- 
cacy is given by book or by speech, would 
not violate any constitutional rights. On the 
other hand, laws against believing or teaching 
that anarcby as a philosophical or political 
system is an ideal condition of things would 
be as obnoxious to all true principles of any 
desirable society as they would be to our ex- 
isting constitutions. 

Effective measures to protect our President 
and other officers against anarchists are im- 
peratively demanded. Proposals to exclude 
or deport them from the country may deserve 
consideration, but these alone cannot be suffi- 
cient. We need to strike at the instigation of 
crime by a law substantially to this effect : 
‘“‘Any person who shall advocate, counsel, ad- 
vise, or by expressing approval encourage, 
any act or policy of assassination, murder, or 
assault upon the President of the United 
States or any other officer or person as a means 
of overthrowing or destroying the govern- 
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ment, or of aiding any attempt, plan, or pur- 
pose to overthrow or destroy the government. 
shall be guilty of a felony, and shall be pun- 
ished by death.” 


In assuming to answer the criticism, the 
Outlook is silent as to the specific point of it, 
to the effect that Mr. Justice Brown’s concur- 
rence is based on grounds applicable to the 
territories in general. Apparently ignoring 
this allegation, which, if true, is fatal to the 
Outlook's position, it strays off to the declara- 
tion that Mr. Justice Brown, as well as Mr. 
Justice White, concurs in the opinion of Mr. 
Justice Gray, stating that “the civil govern- 
ment of the United States cannot extend im- 
mediately and of its own force over territory 
acquired by war.” On this it contends that 
the majority of the court clearly agree in 
holding, not only that territory acquired by 
treaty thereby ceases to be foreign, but also 
that it can be incorporated into the United 
States, not by treaty alone, but only by the 
action of Congress. Just what the effect of 
this would be if true it isnot necessary to con- 
sider. It certainly would not disprove the 
statement that Mr. Justice Brown’s opinion is 
based on grounds applicable to older terri- 
tories as well as to the new possessions. But, 
worse than that for the Outlook’s justification, 
it misstates the facts. Mr. Justice Brown did 
not concur with Mr. Justice Gray. 

No doubt most of the readers of the Outlook 
have supposed it to be both honest and able in 
its treatment of public questions. Yet here, 
after it had ‘‘ carefully examined the full offi- 
cial report of the decision” in the light of the 
criticism, as it expressly avows, it either could 
not or would not see, and did not even men- 
tion, the obvious point of the criticism, but pro- 
fessed to answer it by stating obviously irrel- 
evant considerations and making a misstate- 
ment of fact, after which it deliberately an- 
nounced an unhesitating reaffirmance of its 
original error. In so doing the Outlook has 
not commended itself to some of its readers. 
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A Foggy Outlook. 






















The Outlook of New York, in commenting 
upon the Insular Cases, attempts a somewhat 
elaborate interpretation of the opinions, and 
announces as the result that the court “sus- 
tains the opinion expressed by the Outlook on 
this subject for over two years,” to the effeci 
that ‘‘ Congress can deal with new territories 
substantially as other nations have done with 
their new territories, and that this country 
may acquire new territory anywhere by con- 
quest or treaty, and hold it as mere colonies 
or provinces.” Profoundly impressed with 
the far-reaching character of the decision, the 
Outlook says: ‘*We doubt whether any de- 
cision of the Supreme Court since the forma- 
tion of the Constitution has been more im- 
portant. It decides that the United States 
may own territory which is not a part of the 
United States, and may govern dependent 
peoples who are not citizens of the United 
States.” A letter to the editors of the Outlook 
pointed out that, while four of the justices 
agreed in substance with the declaration of 
the Outlook, Mr. Justice Brown, who voted 
with them and who was necessary to a ma- 
jority, based his concurrence in the decision 
on the theory that the new acquisitions from 
Spain were not ‘‘ part of the United States” 
within the meaning of the revenue clauses of 
the Constitution, because those clauses had no 
application to any territories when acquired 
either by purchase or conquest. His doctrine, 
therefore, was equally applicable to Alaska, 
New Mexico, or the Louisiana purchase when 
those respective regions were acquired by 
treaty. It is sufficiently obvious that, unless 
the status of the newly acquired territory is 
held to be different from that of Alaska and 
Arizona at the time of their acquisition, the 
declaration of the Outlook as to the effect of 
the decision is very misleading. If the power 
of the United States to own territory which is 
not a ‘‘ part of the United States” is held to 
be the same in the case of Porto Rico as it has 
been in the case of Arizona, and if the power 
to govern dependent peoples who are not 
“citizens of the United States” is merely the | 
power to govern the inhabitants of our terri- | Boks. See Evrpence. 
tories, the swelling language of the Outlook ag | Copporations; right to consolidate:—(I.) 


“ ace : - Definition; (IL.) scope and limitation of 
to the importance of the decision in this note; (IIL.) necessity of legislative sanction; 
respect must collapse. 


(1V.) consolidation as affected by law; (V.) 
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A party’s books of account 
dence in his own favor:—(1.)General doc- 
trines independent of, and under, statutes; 
II.) rule where party keeps a clerk; (IIT.) 
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tries original or transferred; (V.) time 
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to course of business; (VII.) entries show- 
ing intent to charge; (VIII. 
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Libel and Slander. 
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Street Railways; liability of street rail- 
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I.) Grounds of company’s liability; (IT.) 
defects in tracks; defects in street caused 
by company; (III.) defects in street 
caused by the company; (IV. 
(V.) effect of municipal direction or sanc- 
tion: (VI1.) shifting liability ; effect of neg- 
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The part containing any note indexed will besent 
with CASE AND COMMENT for one year for $1. 
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Among the New Decisions. 


Attorneys. 

A lawyer employed by a railroad company 
on a yearly salary payable monthly is held, in 
Latta 7. Lonsdale (C. C. A. 8th C.) 52 L. R.A. 
479, not to be a laborer or employee within 


660 | 


the meaning of those terms in a statute giving 
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a preference to the payment of wages or sal- 
aries of such persons out of the assets of in- 
solvent corporations. 


Banks, 
See Esrorre., 


Benefit Societies, 


The initiation of an applicant for member- 


| Ship in a beneficial order by a local camp be- 


fore receiving the certificate from the sover- 
eign camp, when it was unauthorized by the 
laws of the order, is held, in McLendon o. 
Sovereign Camp Woodmen of the World 
(Tenn.) 52 L. R. A. 444, to be ineffectual to 
make him a beneficial member, even if it 
might constitute him a fraternal member. 


Bills and Notes. 


A promise to deliver coal in the future is 
held, in Tradesmen’s Nat. Bank v. Curtis (N. 
Y.) 52 L. R. A. 430, to be a sufficient consid- 
eration to support an acceptance of a draft 
for the purchase price. 


Bonds, 


Money furnished by a bank to pay labor 
| claims is held, in United States use of Fidelity 
| Nat. Bank v. Rundle (C. C. A. 9th C.) 52 L. 

R. A. 505, not to be within the protection of 
}a bond conditioned to pay persons supplying 
the principal with ‘‘ labor or materials in the 
prosecution ” of his work. 


Burial. 
See DAMAGES. 


Carriers. 





The right of a passenger on the running 
board of a street car to recover for injuries 
caused by coming in contact with a pillar 
near the track in attempting to pass around 
the conductor, who was also on the board, in 
obedience to the conductor's direction to come 
forward and get a seat, is denied, in Third 
Ave. R. Co. v. Barton (C. C, A. 2d C.) 52 L. 
R. A. 471, unless under all the circumstances 
he acted as a man of ordinary prudence would 
have done. 

Recovery for injuries received by a passen- 
ger in resisting forcible ejection from a street 
car for refusing to pay fare or leave the car is 
denied in Kiley e. Chicago City R. Co, (IIl.) 
52 L. R. A. 626, although he tenders a trans- 
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fer from another line, which should be valid, 
but is not, because of a mistake of the con- 
ductor from whom it was received, where no 
more force is used than is reasonably neces- 
sary to effect the expulsion, 


Conflict of Laws. 


A marriage in a foreign state, valid where 
contracted, between a man and one for adul- 
tery with whom he was divorced ina state 
where by statute marriage between a divorced 
person and his paramour is prohibited, and to 
which be returns immediately after the mar- 
riage and while his former wife is still living, 
is held, in State use of Newman cv. Kimbrough 
(Tenn.) 52 L. R. A. 668, not to be such a mar- 
riage as the courts of the latter state will 
recognize to the extent of permitting him to 
sue for the second wife’s property, although 
in contracting the marriage there was no in- 
tent to evade the laws of the state where the 
divorce was granted. 


Constitutional Law. 


An unconstitutional interference with the 
right of contract is held, in Re Preston (Ohio) 
52 L. R. A. 523, to be made by a statute mak- 
ing it unlawful to pass coal mined by an em- 
ployee over any screen or other device which 
takes away any part of the value thereof, be- 
fore it has been duly weighed and credited. 


Contracts, 


A contract for the erection of a school 
building, entered into with a member of the 
building committee, who was also a selectman 
of the town, is held, in Sylvester +. Webb 
(Mass.) 52 L. R. A. 518, not to be void on the 
ground of public policy merely, because his 
vote was necessary to authorize the contract. 

A contract to marry after the divorced wife 
of the man is dead, there being no impedi 
ment to an immediate marriage, is held, in 
Brown . O’Dill (Tenn.) 52 L. R. A. 660, not 
to be void for indefiniteness, or as in restraint 
of marriage, or on the ground of public policy. 


Corporations. 


A corporation is held, in Union Bank & T. 
Co, v. Wright (Tenn.) 52 L. R. A. 469, to be 
entitled to accept an appointment as adminis- 
trator, under a charter authorizing it to ac- 
cept trusts of every kind, including that of 
executors and guardianships. 





COMMENT. 


Slander of a person who is a majority stock- 
holder and officer of a corporation, when not 
spoken, with respect to the business of the 
company, is held, in Brayton v. Cleveland 
Special Police Co. (Ohio) 52 L. R. A. 525, to 
give the corporation no right of action either 
for the slander or for the injury to its busi- 
ness which resulted from the loss of public 
confidence in such person. 

The general manager of a corporation, who 
is also a director, is held, in Bassett ¢. Fuir- 
child (Cal.) 52 L. R. A. 611, to have a legal 
claim for the value of his services, although 
there has been no resolution of the board of 
directors, or any express contract fixing his 
compensation, where he devotes his entire 
time to the business, and his duties are nu- 
merous and onerous, and not such as pertain to 
his office as director. 


Criminal Law, 

The execution of a criminal by electricity 
is held, in Storti 7. Com. (Mass.) 52 L. R. A. 
520, not to be a cruel or unusual punishment 
within the meaning of a constitutional prohi- 
bition of such punishment. 


Damages, 

In a suit for an uvlawful and unwarranted 
interference with the exercise of a right of 
burial in a cemetery lot, if the injury inflicted 
upon the plaintiffs was wanton and malicious 
or the result of gross negligence or reckless 
disregard of the rights of others equivalent to 
an intentional violation of them, it is held, in 
Wright vc. Hollywood Cemetery Corp. (Ga.) 


| 52 L. R. A. 621, that exemplary damages may 


be awarded, in estimating which the injury 
to the natural feelings of the plaintiffs may be 
taken into consideration. 

In assessing the damages resulting from the 
removal of lateral support from an abutting 
lot in cutting down and improving a street, 
under a constitutional provision that private 
property shall not be taken or damaged 
for public use without just compensation, it 
is held, in Schroeder vc. Joliet (Ill.)52 L. R. 
A. 634, that the benefit resultic s from the im- 
provement may be considered. 


Dentists, 
See Estorret. 


Electrical Uses. 
See Tria. 
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Eminent Domain. 










































The occupation of a sidewalk with a trench 
and pipes for a conduit for telephone wires is 
held, in Coburn v, New Telephone Co. (Ind.) 
52 L. R. A. 671, not to be an additional 
burden upon the fee, which entitles the abut- 
ting owner to compensation, although it is 
laid so close to the line of the abutting prop- 
erty as to interfere with intended areas under 
the walk. 





Equity. 


A decree permitting future sales by a trus- 
tee of ground rents held by him under a will 
creating contingent remainders, which ex- 
pressly forbids such sale during the continu- 
ance of the trust, is held, in Ball v. Safe Deposit 
& T. Co. (Md.) 52 L. R. A. 403, to be in ex- 
cess of the jurisdiction of equity, both under 
its general powers and under a statute ena- 
bling it to decree a sale of estates held subject 
to remainders, where all interested persons 
are made parties and the sale appears to be 
advantageous to al] concerned. 








Estoppel. 


A depositor of a check for collection, who 
knows that the drawee is the only bank in the 
place, and that the check will be collected, in 
accordance with banking usages, without 
cost to him, is held, in Wilson o, Carlinville 
Nat. Bank (Ill.) 52 L. R. A. 682, to be estop- 
ped to charge the bank with negligence in 
sending it to a correspondent who forwards it 
directly to the drawee in accordance with the 
custom in such cases. 





Evidence. 

The exhibition to the jury, on a prosecu- 
tion for bastardy, of a child nine months old 
for the purpose of showing its resemblance to 
the defendant, is held, in State ex re/. Scott v. 
Harvey (Iowa) 52 L. R. A. 500, to be error. 
Privileged communications to an attorney 
are held, in Koeber v. Somers (Wis.) 52 L. R. 
A. 512, not to include a conversation giving 
authority to compromise an action, since the 
giving of such authority necessarily implies a | 
right to communicate the fact. 

A sufficient foundation to admit plaintiff’s 
account books to prove a claim is held, in| 
Smith v. Smith (N. Y.) 52 L. R. A. 545, to be 
laid by evidence that plaintitf personally de- 


~~ 
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livered nearly all the items covered by the 
account, that his wife kept his books, that the 
entries were correctly made, and that third 
persons had settled their accounts in accord- 
ance with the books, believing in plaintiff's 
honesty, and because the accounts rendered 
agreed with such person’s own memoranda of 
the items. 

Books of a defendant sued for produce con- 
signed to him, constituting the only ones kept 
by him, the entries in which were honestly 
made in the due course of business at the time 
the transactiuns occurred, and containing both 
debit and credit entries, are held, in Post 7. 
Kenerson (Vt.) 52 L. R. A. 552, to be admis- 
sible to show the acceptance of drafts more 
than sufficient in amount to balance the ac- 
count. <A very extensive note to these cases 
collates the authorities on the question of a 
party’s books of account as evidence in his 
own favor. 

In a prosecution for unlawfully practising 
medicine in violation of the provisions of a 
statute it is held, in State c. Wilson (Kan.) 52 
L. R. A 679, that the burden of proof is upon 
the defendant to produce evidence showing 
that he has complied with the provisions of 
the statute requiring that any person practis- 
ing medicine shall have attended two full 
courses of instruction and graduated in some 
medical college in this or some foreign coun- 
try, or that he shall have received a certificate 
of qualification from some state or county med- 
ical society, since such evidence is not accessi- 
ble to the state, and is peculiarly within defend- 
ant’s knowledge and under his control. 





Executors and Administrators, 


The power of executors to give a warranty 
deed of land is held, in Bauerle v. Long (L11.) 
52 L. R. A. 643, not to be given by a will au- 
thorizing them to sell it at public or private 
sale on such terms as they deem most advan- 
tageous ; and they are not liable in their rep- 
resentative capacity for breach of a contract 
to make such conveyance. 





Hacks. 


The drivers and proprietors of a public car- 
riage, who enter railroad grounds under a 
license to get passengers ordering the carriage, 
are held, in Boston & A. R. Co. v. Brown 
(Mass.) 52 L. R. A. 418, to become trespassers 
by so placing the carriage and conducting 
themselves as to solicit other passengers. 
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Highways. 
— | 
The wilful obstruction of a street so as to} 
cause special damage to a merchant by pre: | 
venting his customers from obtaining access 
to his store is held, in Brunswick & W. R. Co. 
v. Hardey (Ga.) 52 L. R. A. 396, to create a} 
cause of action in his favor against the party | 
causing the obstruction. 
The enjoyment of the light and air from a! 
highway is held, in Townsend v. Epstein (Md.) 
52 L. R. A. 409, to be a right in which the 
abutting property owner is protected by a | 
statute forbidding the closing of highways | 
without compensation to abutting owners, 





Husband and Wife. 


See also CONTRACTS. 





Failure to provide a suitable dwelling place, | 
and consequent exposure to cold, and to pro- | 
vide sufficient food and clothing, is held, in | 
Maddox v. Maddox (IIl.) 52 L. R. A. 628, not | 
to be within the meaning of a statute allowing 
a divorce for extreme and repeated cruelty. 

The right of a wife to maintain an action 
for the alienation of her husband’s affections | 
is sustained in Betser e. Betser (Ill.) 52 L. R. 
A. 630, under a statute giving married women 
the right to sue as if sole. 

An unusual case involving a distinction be- 
tween the statutory and common. 'aw rights of a 
husband to the personal property of his de- 
ceased wife is determined in Locke v..McPher- 
son (Mo.) 52 L. R. A. 420, by holding that a| 
statute providing that the personal estate of a 
nonresident may be distributed according to 
the law of his residence does not extend to 
the common-law rights of a husband to the 
personal estate of his deceased wife, where he 
is not given such rights by the statute of their | 
residence. 





Insurance, 


Death caused solely by sunstroke in the line 
of one’s employment is held, in Railway Of- 
ficials & E. Acci. Asso. v. Johnson (Ky.) 52 
L. R. A. 401, to be covered by an accident 
policy which limits liability for death if con- 
tributed to by sunstroke received outside the 
line of employment. 

The refusal of the assured to state what he 
paid for an insured vessel is held, in Porter v. 
Traders’ Ins. Co. (N. Y.) 52 L. R. A. 425, not 





to preclude his recovery for the loss thereof 
under a policy which makes it a condition of 
his recovery that he shall submit to exam- 





ination under oath, and produce all books of 
account, bills, invoices, and vouchers, and 
limits the recovery to the actual cash value of 
the property, where the evidence shows that 
he expended in repairs much more than the 
amount of the insurance. 

A statement by an applicant for insurance 
that none of his brothers are dead is held, in 
Globe Mut. L. Ins. Asso. v. Wagner (II1.) 52 
L. R. A. 649, not to avoid the policy, although 
false, unless he knew it to be so, under a 
policy warranting his statements to be true, and 
providing that they shall form the basis of 
any contract entered into. 

A statement in an application for insurance 
written by the agent, that the fee-simple title 
is in the applicant, when he has only a life 
estate, is held, in Home Ins. Co. vr. Hancock 
(Tenn.) 52 L. R. A. 665, not to avoid the pol- 
icy if the agent knew the true state of the 
title before the application was signed. 

In order t> maintain the defense of suicide in 
an action to recover the amount of a policy of 
insurance it is held, in Boynton v. Equitable 


| L. Assur. Co. (La.) 52 L. R. A. 687, that every 


reasonable hypothesis of accidental death 
must be excluded by the evidence. 


Libel and Slander. 


See CORPORATIONS, 








Lottery. 





Contracts of investment security, deben- 
tures, or certificates, which, by the device of 
a ‘‘ numeral apart,” may be called in and re- 
deemed at any period before they would regu- 
larly accumulate a credit in the reserve fund 
equal to the stipulated endowment value, and 


| otherwise giving unequal advantages to the 
| certificate holders, are held, in State ez rel. 


Sheets v. Interstate Savings Invest. Co. (Ohio) 
52 L. R. A. 530, to contain the elements of 
chance and prize, constituting a lottery, and 
to be unlawful. 





Master and Servant. 


An assault by a collector upon an employee 
of one against whom he held an account is 
held, in McDermott v. American Brewing Co. 


| (La.) 52 L. R. A. 684, not to make the master 


liable. 





Mortgages. 





The lien of a mortgage cn chattels duly re- 
corded as required by the law of astate where 
they are located is held, in Shepura v. Hynes 
(C. C. A. 8th C.) 52 L. R. A. 675, to follow 
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the property when it is taken into another 
state either with or without the consent of the 
mortgagee, and not to be destroyed by a local 
statute merely prescribing how such mort- 
gages shall be executed and recorded. 

No priority over a street railroad mortgage 
is held, in Illinois Trust & Sav. Bank v. Doud 
(C. C. A. 7th C.) 52 L. R. A. 481, to be cre. 
ated by a loan of money to make substantial 
improvements to its plant and power, when 
this was not indispensable to the continuation 
of the company as a going concern, but was 
necessary to enable it to maintain the volume 
of its business. 





Municipal Corporations. 





Failure to light a winding stairway in a city 
hall, because of which a person was injured 
while attending an entertainment for which 
the hall was rented, is held, in Little 7. Holy- 
oke (Mass.) 52 L. R. A. 418, to render the city 
liabie. 





Negligence, 





An average boy thirteen or fourteen years 
of age is held, in Heimann v. Kinnare.(Ill.) 52 
L. R. A. 652, to be guilty of negligence as 
matter of law which will prevent recovery for 
his death, where, knowing the characteristics 
of a clay hole partly filled with water, and 
going to see if the ice is strong, he jumps 
across a strip of water along the edge right 
into ice rotten and partly covered with water, 
slides out to a point where he knows the 
water is over his head, and is drowned be- 
cause tlie ice will not bear his weig’it 

A mother who lets go of her child’s hand, 
and, after the child has gone upon a street 
railway track, is injured in attempting its 
rescue, is held, in West Chicago Street R. Co. 
v. Liderman (Ill.) 52 L. R. A. 655, not to be 
guilty of negligence as matter of law, so as 
to prevent a recovery on the ground that she 
created the dangerous situation; but this is a 
question for the jury. 


Nuisance. 





The blowing of a factory whistle at unsea- 
sonable hours in a populous community, which 
is entirely unnecessary and so harsh and ter- 
rific as seriously to interfere with plaintiffs’ 
reasonable enjoyment of their habitations, is 
held, in Hill 7. McBurney Oil & Fertilizer Co. 
(Ga.) 52 L. R. A. 398, to be a nuisance which 
may be enjoined. 


CASE AND COMMENT. 


Officers, 


A superintendent of public instruction, who 
is appointed at the pleasure of the school 
board, and takes no official oath, gives no of- 
ficial bond, has no commission issued to him, 
and has no fixed or definite tenure of office, is 
held, in Baltimore ». Lyman (Md.)52 L. R. A. 
406, not to be a municipal official within the 
meaning of a charter requirement that such 
officials shall be registered voters of the city. 








Physicians. 
See EviDENCE. 





Railroads. 


A condition forming the consideration of 
the grant of a railroad right of way, that a de- 
pot shall be maintained on the land, is held, 
in Lyman 2. Suburban R. Co. (Ill.) 52 L. R- 
A. 645, not to be void because contrary to 
public policy, but failure to comply with it 
will forfeit the title of the railroad company. 





Sale. 


The loss of property sold, retaining title 
until the purchase price is paid, is held, in 
Bishop v. Minderhout (Ala.) 52 L. R. A. 395, 
to fall on the vendor, where the property is 
burned without the negligence or fault of the 
purchaser. 





Street Railways. 


The consolidation of street railway lines, 
authorized by ordinance because the public 
interests seem to demand it, is held, in Wood 
v. Seattle (Wash.) 52 L. R. A. 369, not to be in 
violation of a constitutional provision prohib- 
iting monopolies, trusts, and combinations of 
companies for the purpose of fixing prices, or 
limiting production, or regulating transporta- 
tion of any product or commodity. 

A street gailway company is held, in Groves 
v. Louisville R. Co. (Ky.) 52 L. R. A. 448, to 
be liable for a defect in a street caused by the 
projection of the rails, although they were 
originally properly laid, where the surface of 
the street had fallen away from them. 





Taxes, 


Real property subject to a power of appoint- 
ment, which before the exercise of the power 
has been converted by the trustee into person- 
alty, is held, in te Dows (N. Y.) 52 L. R. A. 
433, to be subject to the transfer tax provided 
for the execution of such power upon person- 
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alty, although at the time of the execution of 
the will creating the power the tax was not 
applicable to the transfer of real property. 





Telephones. 


That a decayed pole which fell and injured 
a lineman in the employ of a telephone com- 
pany did not belong to it, but was used under 


his recovery that he shall submit to exam-|(C. C. A. 8th C.) 52 L. R. A. 675, to follow 
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establishing a uniform rate, where the loan is 
effected by private contract with the bor- 
rowers without such by-law. 


Yachts. 
A naphtha launch is held, in Forrest >. Van- 


derbilt (C. C. A. 3d C.) 52 L. R. A. 473, not 
to be an appurtenance of a yacht with which 


a contract with its owner, is held, in McGuire | it has been used as tender, so as to pass by a 
|sale of the yacht, where it cannot be carried 


v. Bell Telephone Co. (N. Y.) 52 L. R. A. 437, 


not to relieve the company from liability for by the yacht, and does not accompany it on 


injuries caused by the fall, if it had under- 
taken to make a special inspection of its 
poles, and the defective pole formed part of 
its permanent line, while the owner had made 
no agreement to maintain it securely. 


Trial. 


The want of a sufficient force promptly to 
remove dangerous electric wires from the 
street when they have been broken in many 
places by an unusual storm is held, in Boyd 
ve. Portland General Electric Co. (Or.) 52 L. 
R. A. 509, to be a matter for the consideration 
of the jury on the question of reasonable 
care, and the court is held to have no right to 
say that, as matter of law, it constitutes no 
excuse for the delay. 


Trusts. 


A cestui que trust, who takes judgment 
against his trustee for wrongful sale of trust 
property, is held, in Carter ». Gibson (Neb.) 
52 L. R. A. 468, thereby to ratify the sale, and 
waive his right to pursue the purchaser. 

The acceptance by aman of an annuity 
provided for him by his wife’s will in lieu of 
all other interest in her estate is held in Re 
Qua v. Graham (Ill.) 52 L. R. A. 641, to make 
him a purchaser of it, so that it is not within 
the provisions of a statute placing beyond the 
reach of creditors trusts in good faith created 
by, or trust funds proceeding from, some per- 
son other than the debtor himself. 


Usury, 


A loan by a building and loan association 
is held, in Borrowers’ & I. 
Eklund (Ill.) 52 


Bldg. Asso. 2. 
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New Books. 


‘*Gilbert’s Town and County Officers’ Man- 
ual.” (Mattbew Bender, Albany, N. Y.) 
1901 ed. 

“Cummings & Gilbert's 
(Matthew Bender.) 1901 ed. 

**Heydecker’s General Laws and Revised 
Statutes of the State of New York.” (Mat- 
thew 3uckram, 
$15.00. 

‘‘American Cases on Contract.” By Ernest 
W. Huffeut and Edwin H. Woodruff. 2d ed, 
(Banks & Co., Albany, N. Y.) Canvas, $4. 
Sheep, $4.50. 

‘The Engineer or Architect.” As the 
Arbitrator between the Employer and the 
Contractor, and His Other Functions, under 


$5.25. 
Poor Laws.” 


~~ Om 
DV. <9. 


Zender.) 2d ed., 5 vols. 


Building Contracts. By Charles Currie 
Gregory. (The Carswell Co., Toronto, Ont.) 
$3.25. 

*‘Jewett’s Election Manual.” (Matthew 
Bender.) 9thed. Sheep, $2. Paper, $1.50. 


‘Guide for Business Corporations in the 
State of New York.” By Joseph A. Arnold, 
(Baker, Voorhis & Co., New York.) Paper, 
$1.25. Cloth, $1.50. 

‘*Rules of Procedure in the Trial Courts 
and in Courts of Civil Appeals and Supreme 
Court of the State of Texas.” By C. 5S. 
Bradley. (Gammel Book Co., Austin, Tex.) 
$5.00. 

‘Public, Society, and School Libraries in 
the United States.” Compiled from Official 
Information by Bureau of Education. (W. 
H. Lowdermilk & Co., Washington, D. C.) 
$1.00. 


‘*Public Laws and Resolutions passed by 


1. R. A. 637, not to be ex-|the United States Philippine Commission.” 


empt from the usury law, under a statute | For the Quarters Respectively Ending Novem- 
providing for the exemption of such associa-| ber 30, 1900, February 28, 1901, and May 31, 


tions, but which prescribes that loans shall be | 1901. 


Published by Authority of the United 


made by offering the money to the highest States Philippine Commission. Manila, P. L 
bidder in an open meeting, or under a by-law | Three Pamphlets. 
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‘*Treatise on the Law of Sale of Personal 
Property.” By Floyd R. Mechem. (Callag- 
han & Co., Chicago, Ill.) 2 vols. $12. The 
high grade of Prof. Mechem’s former works 
is guaranty of the value of this. 

“Admiralty Law.” By Robert M. Hughes 
(West Publishing Co., St. Paul, Minn.) The 
Hornbook Series. $3.75. 

‘‘ Equity Jurisprudence.” 
Eaton. 
book Series. 


By James W. 
(West Publishing Co.) The Horn 


$3.75. 
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63 Albany Law Journal, 301. 

‘The Recent Attack by the Court of 
peals upon the Constitutional Right of 
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Lawyers.”—1 Southern Law 

‘‘Assignment of Mortgages; Relative Rights 
of Mortgagor and Assignee.”—21 Canadian 
Law Times, 345. 

‘** Legality of Purchase by a Corporation of 
Its Own Stock.”—49 American Law Register 
O. S.), 398. 

‘*Remarks of Counsel as Reversible Error 
in Civil Cases.”"—53 Central Law Journal, 85. 

‘* Effect of Statutes Fixing the Face of a 
Pelicy of Insurance as a Liquidated Demand.’ 
—53 Central Law Journal, 105. 

‘* Evolution and Basis of Our Nationality, 
The.”—24 New Jersey Law Journal, 579-587. 

“Alimony without Divorce.”—10 Chicago 
Law Journal (O. 8S.) 3. 
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Ghe Humorous Side. 


STRATEGY IN Borrow1ne.—On the trial 


writes us, the plaintiff's 


when 


other side, 
‘‘At that 


answered, 


questioning him, 
time were you He 

“Oh, no. I borrowed a dollar 
from you just to keep you from borrowing 
more from me.” 

SPEAKS BY THE CaRD.—For varied inform- 
ation it is hard to equal the business card of 
an Illinois gentleman, illuminated by his 
handsome portrait, with historical duta re- 
specting his company and regiment as Vol. 
Inf’t. 1861, 9th Army Corps, Army of Poto- 
mac. 


asked, 


not broke ?” 


It describes his business as follows: 
‘* Justice of the Peace and Notary Public. 
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